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内容摘要 
本文旨在从理性的运用角度，研究法律合法性的证成问题。本文共分七个部
分，包括导言、余论与五章正文。导言部分介绍了选题的意义、文章的思路和结
构安排以及可能的创新之处；余论部分探讨了法律合法性的证成与中国法律的相
关性。正文部分的前四章是对从实践理性与交往理性角度证成法律合法性的理论
的评析，第五章是本文的结论。前四章的理论评析是以对合法性的实质论证与程
序论证的顺序展开的。其中，第一至三章考察的是对合法性的实质论证，它们分
别对应于实践理性的实用性、伦理性与道德性运用，与之相对应的理论例证分别
是韦伯、功利主义与康德的合法性理论；第四章考察的是对合法性的程序论证，
与之对应的是交往理性的运用，本文所选取的例证是哈贝马斯的商谈合法性理
论。第一章考察的是韦伯基于形式合理性对法律合法性的证成，它对应于实践理
性的实用性运用。韦伯在价值无涉的立场上，意图脱离道德与伦理，而仅仅依靠
形式合理性来证成法律的合法性，但这种尝试是失败的，因为这种论证是不能够
自洽的，法律的合法性不能脱离其与伦理和道德的关联而证成。第二章考察的是
功利主义对法律合法性的证成，这种论证模式对应于实践理性的伦理性运用。功
利主义的道德观以最大多数人的最大幸福为最高原则，因此实质上是一种伦理
观。以功利原则来解释道德与正义并将其作为法律合法性的最高依据的问题在
于，这既不能解决道德规范最终证成问题，也不能解决如何公平调节人际冲突的
问题，因此，功利原则无法为法律合法性提供终极论证。第三章考察的是康德对
法律合法性的证成，这对应于实践理性的道德性运用。康德解决了道德规范的终
极证成问题，阐发了道德法则，并以此为据阐发了法权原则，以解决主体之间外
在自由行为的协调问题。康德从人权与人民主权两种角度论证了法律的合法性，
为合法性的最终来源找到了道德依据。但这种论证的问题在于，法权原则过于抽
象，并且在其确定的过程中没有处理好道德与伦理和实用的关系问题，未给予后
两者以足够的重视。第四章考察的是哈贝马斯对法律合法性的证成，这是从程序
角度对法律合法性进行的论证，它体现的是法律合法性与交往理性之运用的关
联。商谈合法性理论以真理与道德的共识论为基础，其合理性在于它能够为合法
性提供终极论证，并能在程序中同时包含实用的、伦理的与道德的这三种实质理
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由，这在一定程度上解决了康德法律合法性理论的抽象性问题。商谈合法性理论
的问题在于，它不当扩大了商谈的运用范围，忽视了商谈之外的逻辑-语义分析
的必要性，因此它同样过于抽象。第五章是本文的结论，试图将实践理性与交往
理性的运用相结合，为法律合法性找到更为合理的论证。要点在于在康德与哈贝
马斯的道德哲学背景之下，重新诠释正义这一经典概念，将对正义的逻辑-语义
分析与商谈论相结合，以使对法律合法性的论证更为具体。 
 
关键词：合法性；实践理性；交往理性 
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ABSTRACT 
This article aims at researching the justification of legitimacy issue from the 
perspective of the use of Reason. It includes seven parts, which are introduction, five 
chapters and the complementary part. The introduction presents the significance of 
this topic, structure of this paper, research approach and possible innovation. The last 
part discusses the justification of legitimacy and its relevance of Chinese law. The 
former four chapters are comments on justification of legitimacy from the angle of 
practical reason and communicative reason. Within it, from chapter 1 to chapter 3, it is 
considering the essential justification of legitimacy, corresponding to pragmatic, 
ethical and moral usage of practical reason. These three usage have their oppositing 
theories, which are legitimacy of Weber, Utilitarian and Kant. The fourth chapter is 
about procedural justification of legitimacy, confronting the usage of practical reason 
with the example of Habermas discourse legitimacy theory. The first chapter is about 
Weber's justification of legitimacy based on formal rationality. From the value-free 
point, detaching morality and ethics, he tries to prove the legitimacy of law solely by 
formal rationality. Unfortunately it failed. This provement is not self-consistent. The 
legitimacy of law cann't be proved with morality and ethics detached. The second 
chapter inspects the justification of legitimacy by Utilitarian, which is actually one 
kind of ethics confronting ethical usage of practical reason. Using utilitarian priciples 
to explain morality and justice and taking it as the supreme foundation generates a big 
problem. Neither could it solve the establishment of moral norms, nor regulate the 
interpersonal conflict justly. Utilitarian cann't solve the justification of legitimacy. The 
third chapter is about Kant's justification of legitimacy, corresponding to the moral 
usage of practical reason. Kant solves the final provement of moral norms. He 
elucidates moral law and discloses rights priciple to coordinate external free action of 
subjects. From the perspective of human rights and popular sovereignty, Kant 
demonstrates the legitimacy of law. He finds the ultimate moral ground for legitimacy. 
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However, the priciple of rights is too abstract. The relation between morality, ethics 
and pragmatic was not well dealt. The latter two were not given enough attention. The 
fourth chapter inspects Habermas' justification of legitimacy. He did it from 
procedural perspective, relating legitimacy and the usage of Communicative Reason. 
Discourse legitimacy theory, based on the consensus theory of truth and morality, its 
reasonableness lies in the ultimate justification of legitimacy and including pragmatic, 
ethical and moral substance in procedure. This, in a degree, disperses the abstraction 
problem of Kant. Nevertheless, it inappropriately expands the application of discourse, 
neglecting the necessity of logic-semantic analysis. The fifth chapter is the conclusion. 
By combining the usage of practical reason and communicative reason, I try to 
demonstrate legitimacy more reasonable. In the background of Kant's and Habermas' 
moral philosophy, this classical concept justice, is needed to be reinterpreted，the 
discourse theory and logic-semantic analysis are needed to be associated together to 
make the legitimacy justification more specific. 
 
Key Words: Legitimacy; Practical reason; Communicative reason 
 
厦
门
大
学
博
硕
士
论
文
摘
要
库
厦
门
大
学
博
硕
士
论
文
摘
要
库
目  录 
导   言 ...................................................................................................... 1 
一、选题意义 .................................................................................................. 1 
二、文献综述 .................................................................................................. 2 
三、论文的思路与结构 .................................................................................. 8 
四、可能的创新之处 .................................................................................... 16 
第一章 实践理性的实用性运用与法律的合法性：韦伯的法律合法性
理论 ............................................................................................ 19 
第一节 实践理性的实用性运用与韦伯的理性观 ............................................ 19 
一、行为合理性的含义与依据 .................................................................... 19 
二、形式合理性与实践理性的实用性运用 ................................................ 22 
第二节 韦伯的法律合法性理论及其问题 ........................................................ 27 
一、韦伯的法律理性类型理论 .................................................................... 27 
二、形式合理性法律的问题 ........................................................................ 32 
第二章 实践理性的伦理性运用与法律的合法性：功利主义的法律合
法性理论 .................................................................................... 37 
第一节 功利主义的道德理论与法律合法性理论 ............................................ 37 
一、功利主义的道德观要点 ........................................................................ 38 
二、功利主义的法律合法性理论要点 ........................................................ 43 
第二节 对功利主义的法律合法性理论的评析 ................................................ 45 
一、功利主义道德观的问题 ........................................................................ 45 
二、功利主义的法律合法性理论的问题 .................................................... 51 
第三章 实践理性的道德性运用与法律的合法性：康德的法律合法性
理论 ............................................................................................ 54 
第一节 康德法律合法性理论的道德哲学基础 ................................................ 54 
厦
门
大
学
博
硕
士
论
文
摘
要
库
一、应当与自由 ............................................................................................ 54 
二、道德法则 ................................................................................................ 60 
第二节 康德法律合法性理论的内容 ................................................................ 62 
一、康德法权论的一般内容 ........................................................................ 62 
二、法律合法性的两种依据 ........................................................................ 65 
第三节 康德法律合法性理论的问题 ................................................................ 68 
一、道德与正义的判断问题 ........................................................................ 68 
二、人权与人民主权的竞争问题 ................................................................ 72 
第四章 交往理性的运用与法律的合法性：哈贝马斯的商谈法律合法
性理论 ........................................................................................ 74 
第一节 哈贝马斯法律合法性理论的哲学基础 ................................................ 75 
一、由实践理性到交往理性 ........................................................................ 75 
二、交往行为理论 ........................................................................................ 77 
三、商谈伦理学 ............................................................................................ 80 
第二节 商谈法律合法性理论的内容 ................................................................ 82 
一、商谈论对法律合法性难题的解决 ........................................................ 82 
二、立法商谈及其程序性要求 .................................................................... 87 
第三节 对商谈法律合法性理论的批判性考察 ................................................ 92 
一、对商谈法律合法性理论的批判 ............................................................ 92 
二、对商谈法哲学之理论基础的批判 ...................................................... 100 
第五章 正义与法律的合法性：基于实践理性与交往理性的反思 .. 108 
第一节 正义理论的再思考 .............................................................................. 108 
一、正义的含义及其确定方法 .................................................................. 108 
二、正义的确定方法与实践理性和交往理性之运用的关联 .................. 112 
第二节 法律合法性的规范要求 ...................................................................... 114 
一、法律合法性的形式要求：形式合理性 .............................................. 116 
二、法律合法性的实质要求：实质合理性 .............................................. 118 
余论：中国法律合法性的证成问题 .................................................... 122 
厦
门
大
学
博
硕
士
论
文
摘
要
库
参考文献 ................................................................................................. 126 
后   记 .................................................................................................. 134 
厦
门
大
学
博
硕
士
论
文
摘
要
库
厦
门
大
学
博
硕
士
论
文
摘
要
库
  
CONTENTS 
Introduction ............................................................................................... 1 
Section 1 The Significance of this Topic ......................................................... 1 
Section 2 The Literature Review ..................................................................... 2 
Section 3 The Research Approach and Structure of this Paper ........................ 8 
Section 4 The Possible Innovation of this Paper ............................................ 16 
Chapter 1 The Pragmatic Use of Practical Reason and the Legitimacy 
of Law: Weber's Theory of the Legitimacy of Law ........... 19 
Subchapter 1 The Pragmatic Use of Practical Reason and Weber’s View of 
Reason .......................................................................................... 19 
Section 1 The Means and Foundation of the Rationality of Action ............... 19 
Section 2 The Formal Rationality and the Pragmatic Use of Practical Reason 
 ....................................................................................................... 22 
Subchapter 2 The Contents and Problems of Weber's Theory of the 
Legitimacy of Law ....................................................................... 27  
Section 1 Weber's Theory of the Rational Types of Law ............................... 27 
Section 2 The Problems of Formal Rational Law .......................................... 32 
Chapter 2 The Ethical Use of Practical Reason and the Legitimacy of 
Law: Utilitarian 's Theory of the Legitimacy of Law ........ 37 
Subchapter 1 The Theory of Utilitarian Moral and the Legitimacy of Law . 37 
Section 1 The Main Points of Utilitarian Morality ........................................ 38 
Section 2 The Main Points of the Legitimacy of Law of Utilitarianism ........ 43 
Subchapter 2 The Comments of the Legitimacy of Law of Utilitarianism .... 45 
Section 1 The Problems of Utilitarian Morality ............................................ 45 
Section 2 The Problems of the Legitimacy of Law of Utilitarianism  ........... 51 
厦
门
大
学
博
硕
士
论
文
摘
要
库
  
Chapter 3 The Moral Use of Practical Reason and the Legitimacy of 
Law: Kant's Theory of the Legitimacy of Law .................. 54 
Subchapter 1 The Moral Philosophy Base of Kant's Theory of the 
Legitimacy of Law ....................................................................... 54 
Section 1 Ought and Free ............................................................................... 54 
Section 2 The Moral Law .............................................................................. 60 
Subchapter 2 The Comments of Kant's Theory of the Legitimacy of Law ... 62 
Section 1 The General Contents of Kant's Theory of Right .......................... 62  
Section 2 Two Bases of the Legitimacy of Law ............................................ 65  
Subchapter 3 The Problems of Kant's Theory of the Legitimacy of Law ..... 68 
Section 1 The Problems of the Judgment of Moral and Justice ..................... 68 
Section 2 The Problems of the Competition between Human Rights and 
Popular Sovereignty ....................................................................... 72 
Chapter 4 The Use of Communicative Reason and the Legitimacy of 
Law: Habermas’ Discourse Theory of the Legitimacy of 
Law ......................................................................................... 74 
Subchapter 1 The Philosophy Base of Habermas' Theory of the Legitimacy 
of Law ........................................................................................... 75 
Section 1 From Practical Reason to Communicative Reason ........................ 75 
Section 2 The Theory of Communicative Action .......................................... 77 
Section 3 Discourse Ethics ............................................................................. 80 
Subchapter 2 The Comments of Discourse Theory of the Legitimacy of Law
 ....................................................................................................... 82 
Section 1 Discourse Theory Discourseion on the law, to solve the problem of 
legitimacy of the ............................................................................ 82 
Section 2 The Solution of the Legitimacy Issue of Law by Discourse Theory 
  ........................................................................................................ 87 
        
厦
门
大
学
博
硕
士
论
文
摘
要
库
  
Subchapter 3 Critical Research of Discourse Theory of the Legitimacy of 
Law  .............................................................................................. 92 
Section 1 The Critique of Discourse Theory of the Legitimacy of Law ........ 92 
Section 2 The Critique of the Theoretical Basis of Discourse Jurisprudence
 ...................................................................................................... 100 
Chapter 5 Justice and the Legitimacy of Law: The Reflection Based 
on Practical Reason and Communicative Reason ........... 108 
Subchapter 1 The Rethinking of the Theory of Justice ................................. 108 
Section 1 The Meaning and Determination Method of Justice  ................... 108 
Section 2 The Relationship between the Determination Method of Justice 
and the Use of Practical Reason and Communicative Reason .... 112 
Subchapter 2 The Normal Requirements of the Legitimacy of Law ............ 114 
Section 1 The Formal Requirements of the Legitimacy of Law: Formal 
Rationality .................................................................................... 116 
Section 2 The Substantive Requirements of the Legitimacy of Law: 
Substantive Rationality ................................................................ 118  
Complementary Part:The Issue of the Justification of The Legitimacy 
of Chinese Law ................................................ 122 
Bibliography .......................................................................................... 126 
Postscript ............................................................................................... 134 
 
 
 
厦
门
大
学
博
硕
士
论
文
摘
要
库
厦
门
大
学
博
硕
士
论
文
摘
要
库
  
 
Degree papers are in the “Xiamen University Electronic Theses and 
Dissertations Database”.  
Fulltexts are available in the following ways: 
1. If your library is a CALIS member libraries, please log on 
http://etd.calis.edu.cn/ and submit requests online, or consult the interlibrary 
loan department in your library. 
2. For users of non-CALIS member libraries, please mail to etd@xmu.edu.cn 
for delivery details. 
厦
门
大
学
博
硕
士
论
文
摘
要
库
